INTRODUCTION
Since the deinstitutionalization movement of the 198os, the practice of civil commitment has declined substantially in terms of both public visibility and duration of confinement.' Nonetheless, some commentators posit that current civil-commitment law may affect more individuals now than fifty years ago, as statistics often fail to note that short-term confinement with forced administration of psychotropic medication has replaced the long-term warehousing of patients as the practice of choice. 3 Moreover, while the average duration of civil commitment has declined, the resulting social stigma and legal consequences remain extensive. 4 These consequences include losing the rights to vote, 5 practice a profession, 6 or have custody of one's children. 7 Hence, the substantive and procedural components of civil-commitment law continue to markedly affect the lives of many Americans, and given that these individuals also constitute a particularly vulnerable and underserved group in society, the standards by which the state effects a "massive curtailment '8 of their liberties remain deeply reflective of the public's values, priorities, and social conceptions.
Currently, state statutes provide many of the same procedural protections in civil-commitment hearings as in criminal proceedings, such as personal notice and a full adversarial hearing, which includes the rights to be present at the hearing, to examine witnesses, and to be represented by an attorney. 9 A majority of states also provide respondents with the right to a jury. 1° Of these procedural rights, the right to counsel has been the most crucial; since the various rights guaranteed by statute are not self-executing, the careful monitoring of appointed counsel is essential to their enforcement." Hence, the quality of counsel -not merely the right itself-is highly determinative of the fairness of the civil-commitment hearing. 2 Unfortunately, commentators are reluctant to associate any notion of fairness with civil-commitment hearings and often ascribe blame to the quality of appointed counsel. Civil-commitment attorneys have been described as "reticent, ineffective, ill-prepared, mostly silent, lacking interest, rarely extending any effort, giving only perfunctory representation, doing little or nothing to obtain a client's release and seldom challenging adverse statements by witnesses or adverse psychiatric testimony."
3 Ultimately, some have concluded that the poor performance of counsel typically renders the protections of an adversarial proceeding "more illusory than real."' 4 In both the civil-commitment and criminal contexts, ensuring the effective assistance of appointed counsel remains elusive. Public defenders' offices, which often provide appointed counsel in both types of proceedings, are whether an appeal would be "wholly frivolous." 2 3 If the court agrees with counsel's assessment, it grants permission to withdraw.' Otherwise, any arguable points entitle the defendant to pursue an appeal with the aid of appointed counsel. 2 s The Supreme Court has not determined whether the Anders procedure applies to appeals from civil commitment, but several state supreme courts have recently held that the procedure is not required in that context.2 6 In so holding, these courts primarily rely on the assumption that Anders derives from the Sixth Amendment. Since the Sixth Amendment right to counsel applies to criminal cases rather than "civil" commitment, they conclude that the Anders procedure is not constitutionally required. Thus, if the relevant state statute does not provide for the procedure, appointed counsel are free to abandon their clients' "frivolous" appeals without any court oversight.
This Note advances a two-pronged argument to require Anders procedures in appeals from civil commitment. The first argues in constitutional terms, taking issue with the narrow circumscription of the right to counsel. A doctrinal synthesis of Supreme Court case law reveals that unlike some procedural protections, such as the Double Jeopardy Clause and the "beyonda-reasonable-doubt" standard of proof, the right to appointed counsel has a tenuous relationship with notions of criminality. Instead, the right to appointed counsel bears a well-developed association with the deprivation of physical liberty-an aspect shared by both criminal and civil-commitment proceedings. Part I unpacks this doctrinal synthesis and carries it through to the appellate level, revealing a persuasive constitutional basis for requiring Anders in appeals from civil commitment that hinges on the Fourteenth Amendment rather than the Sixth Amendment. Part II proceeds to contrast this argument with recent state court decisions that refused to extend Anders to the civil-commitment context and demonstrates how their reasoning appears comparatively less satisfying.
Part III offers the second prong-a policy argument for requiring Anders in appeals from civil commitment. Specifically, Part III proposes that Anders would further the norms of "therapeutic jurisprudence" by enhancing respondents' "perceptions of fairness, participation, and dignity. '' 27 This argument begins by acknowledging the cognitive dissonance or "rolelessness" of civil-commitment attorneys, often torn between the traditional role of zealous advocate and the desire to remain passive when commitment seems to be in their clients' "best interests." As a result, many attorneys engage in "roleshifts" or "work-arounds," occasionally ignoring procedural violations or evidentiary burdens because they believe that their clients should be committed, despite or absent their clients' expressed wishes. Granted, some of these tactics may produce just or therapeutic outcomes; however, the subversive nature of this practice degrades the dignity of respondents and may exacerbate feelings of helplessness or persecution. In a subtle way, Anders may help to correct this practice by introducing a form of appellate scrutiny that would emphasize the formal impermissibility of role-shifts and work-arounds.
I. CIVIL COMMITMENT AND ANDERS: A DOCTRINAL SYNTHESIS
The right to Anders procedures in the civil-commitment context derives from a synthesis of case law relating to the right to appointed counsel; hence, it seems appropriate to begin with the Sixth Amendment -the only text of the Constitution to mention counsel. As originally conceived, the Sixth Amendment provided federal criminal defendants with the privilege to obtain counsel, rather than requiring the appointment of counsel. 8 From that early understanding, the Supreme Court has greatly expanded the applicability and content of the constitutional guarantee of appointed counsel. The following Sections detail this transformation and demonstrate how these precedents may be interpreted to support the following propositions: (1) the Constitution guarantees appointed counsel outside of the criminal context, including civilcommitment proceedings; (2) this guarantee extends to first appeals of right from civil commitment; and (3) the content of this right includes the effective assistance of counsel on appeal, which in turn requires the Anders procedure.
A. Physical Liberty as the Touchstone of the Right to Counsel
The conception of the right to counsel as a "privilege" rather than a right was finally abandoned in 1938 with Johnson v. Zerbst," 9 which guaranteed counsel in federal criminal proceedings. It was not until 1963 with Gideon v.
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Wainwright, 30 however, that this right was applied to state criminal prosecutions through the Due Process Clause of the Fourteenth Amendment. Until that time, the Supreme Court had occasionally employed due process tenets to require states to appoint counsel under a case-by-case, "special circumstances" approach. 31 Soon after Gideon, the Supreme Court sought to determine the elements necessary to trigger the constitutional guarantee to appointed counsel. Although the text of the Sixth Amendment appeared to limit the right to appointed counsel to "criminal prosecutions, '3 2 it remained unclear whether this protection applied to prosecutions for misdemeanors and other minor charges; Gideon involved a felony prosecution, 33 and the Court had applied the Sixth Amendment right to a jury only when defendants faced potential imprisonment of more than six months. 34 Ultimately, the Court clarified that the right to appointed counsel applies in all situations where a person faces "actual imprisonment," 3 even if that person has been charged with a petty offense. 6 Disposing of the felony prerequisite in favor of the actual imprisonment standard moved the right to counsel closer to the civil-commitment context. Nevertheless, even the actual imprisonment standard appears to adhere to a definitively criminal conception of the right. While "imprisonment" and "commitment" may have basic similarities, the term "imprisonment" seems to specifically envision confinement resulting from criminal proceedings. 
31.
See, e.g., Powell v. Alabama, 287 U.S. 45, 71 (1932) ("All that it is necessary now to decide... is that in a capital case, where the defendant is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, feeble mindedness, illiteracy, or the like, it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law .... "). [T]he mere fact that a person is detained does not inexorably lead to the conclusion that the government has imposed punishment. The State may take measures to restrict the freedom of the dangerously mentally ill. This is a legitimate nonpunitive governmental objective and has been historically so regarded.... If detention for the purpose of protecting the community from harm necessarily constituted punishment, then all involuntary civil commitments would have to be considered punishment. But we have never so held. 4 "
Although at least some procedural protections hinge on the civil-criminal distinction, 41 the Court has held that the right to appointed counsel transcends both contexts. In the case In re Gault, 42 the Court held that the Due Process Clause of the Fourteenth Amendment required appointed counsel in juvenile proceedings. Unlike Justice Thomas's discussion of the Double Jeopardy Clause in Hendricks, the Gault Court held that the civil-criminal distinction was his liberty in that he is not free to come and go at will but such restraint is not in the way of punishment .... ). 
41.
In addition to the Double Jeopardy Clause of the Fifth Amendment, the Court has also addressed the constitutionally required burden of proof in civil-commitment proceedings.
See Addington v. Texas, 441 U.S. 418 (1979) . In Addington, the civil-criminal distinction was central to the Court's holding that a "middle level of... proof' was a constitutionally adequate burden of proof in civil-commitment proceedings. Id. at 427-33 ("This unique standard of proof, not prescribed or defined in the Constitution, is regarded as a critical part of the 'moral force of the criminal law,' and we should hesitate to apply it too broadly or casually in noncriminal cases." (quoting In re Winship, 397 U.S. 358, 364 (1970)).
irrelevant with regard to the right to counsel. Justice Fortas, writing for seven members of the Court, explained, "It is of no constitutional consequence... that the institution to which he is committed is called an Industrial School.... [H]owever euphemistic the title, a 'receiving home' or an 'industrial school' for juveniles is an institution of confinement in which the child is incarcerated for a greater or lesser time." 43 After this explanation, Justice Fortas concluded,
[I]n respect of proceedings.., which may result in commitment to an institution in which the juvenile's freedom is curtailed, the child and his parents must be notified of the child's right to be represented by counsel retained by them, or if they are unable to afford counsel, that counsel will be appointed to represent the child. 44 The comparison of Hendricks and Gault suggests that the right to counsel has a unique relationship with the deprivation of physical liberty. Although past and recent decisions have neglected to explain this special relationship, there is an intuitive logic to employing the most potent procedural protection to protect the "transcending value" of physical liberty. 4 " Indeed, to the extent that procedures serve a legitimating purpose for the state's authority to curtail 43. Id. at 27; see also In re Winship, 397 U.S. at 365-66 ("[C]ivil labels and good intentions do not themselves obviate the need for criminal due process safeguards in juvenile courts, for ' [a] proceeding where the issue is whether the child will be found to be "delinquent" and subjected to the loss of his liberty for years is comparable in seriousness to a felony prosecution."' (second alteration in original) (quoting In re Gault, 387 U.S. at 36 (Harlan, J., concurring in part and dissenting in part))). the liberties of individuals, 4 6 deprivation of physical liberty would demand the most extensive protections to avoid the appearance of paradigmatic authoritarianism. Appointed counsel is one such extensive protection; as courts and commentators have recognized, "Of all the rights that an accused person has, the right to be represented by counsel is by far the most pervasive, for it affects his ability to assert any other rights he may have." 47 During both ideologically "liberal" and "conservative" periods, the Supreme Court has appeared to recognize this relationship, as this principle has endured expansive and restrictive reinterpretations of the Due Process Clause of the Fourteenth Amendment.
At the apogee of the Court's expansion of due process jurisprudence, Goldberg v. Kelly 4 required a full evidentiary hearing before a state could terminate welfare benefits. Writing for a five-member majority, Justice Brennan held that the prospect of a "grievous loss" 49 required the opportunity to present evidence and confront adverse witnesses before a neutral decisionmaker 5s Noticeably absent from the holding, however, was the right to appointed counsel. Acknowledging that "[t]he right to be heard would be... of little avail if it did not comprehend the right to be heard by counsel,"'" the Court ultimately asserted, "We do not say that counsel must be provided at the pre-termination hearing, but only that the recipient must be allowed to retain an attorney if he so desires."-2 While the Court does not explicitly L. REV connect the right to counsel with the deprivation of physical liberty, its holding is not inconsistent with this relationship. As the Burger Court took shape with the arrival of Justices Rehnquist, Powell, and Blackmun, due process doctrine became more restrictivej S3 while the relationship between the right to counsel and the deprivation of physical liberty remained and grew more explicit. In Mathews v. Eldridge,1 4 the Court abandoned Goldberg's "grievous loss" test in favor of a "rather abstract liberty interest analysis."" 5 Under Mathews, the dictates of due process derived from three factors: (1) the private interest affected by state action; (2) the risk of an erroneous deprivation of this interest through current procedures used, and the added value of additional safeguards; and (3) the government's interest, including the fiscal and administrative burdens imposed by additional safeguards. 6 This new test, however, did not encroach upon the right to counsel where the "private interest" was physical freedom. In Lassiter v.
Department of Social Services
S7 the Court applied the Mathews test to determine whether a mother in a parental rights termination hearing was entitled to appointed counsel. Before embarking on the Mathews test, however, Justice Stewart explained that "[t]he pre-eminent generalization that emerges from this Court's precedents on an indigent's right to appointed counsel is that such a right has been recognized to exist only where the litigant may lose his physical liberty if he loses the litigation. ''s8 Reaffirming the significance of Gault, Justice Stewart asserted, " [I] t is the defendant's interest in personal freedom, and not simply the special Sixth and Fourteenth Amendments right to counsel in criminal cases, which triggers the right to appointed counsel .... ", 9 Although the Lassiter Court ultimately held that due process did not require counsel in parental termination hearings, the Court effectively proclaimed that appointed counsel was imperative in any proceeding that threatened the loss of physical liberty.
The Supreme Court has not had occasion to determine directly whether the Fourteenth Amendment guarantees counsel in civil-commitment proceedings, but ample evidence suggests this to be the case. In Vitek v. Jones, 6 state prisoner sought an injunction against the State's efforts to transfer him to a state mental hospital. A three-judge district court issued the injunction and found the transfer procedures unconstitutional insofar as they failed to provide appointed counsel for indigent prisoners. 6 1 On appeal, only five Supreme Court Justices reached the merits of the case, while the remaining Justices dissented on justiciability grounds. 6 2 Writing for the majority, Justice White first acknowledged that "a valid criminal conviction and prison sentence extinguish a defendant's right to freedom from confinement. ' ,63 Nonetheless, due to the "stigmatizing consequences of a transfer," 6 , the "mandatory behavior modification[s]" involved therein, 6s and the "greater need for legal assistance" of the mentally ill, 66 Justice White and three other Justices affirmed the provision of appointed counsel. Justice Powell concurred in this analysis, but suggested that "due process may be satisfied by the provision of a qualified and independent adviser who is not a lawyer." 67 The holding in Vitek lends considerable support to the conclusion that counsel must be appointed in civilcommitment proceedings. If stigmatization, mandatory behavior modification, and the greater need for legal assistance of the mentally ill were sufficient to warrant appointed counsel (or an "independent adviser") in Vitek, surely the additional loss of physical liberty present in typical civil commitments would require appointed counsel. The Supreme Court's precedents, particularly Gault and Lassiter, suggest as much.
Lower federal and state courts have consistently ignored the "civil" label of commitment proceedings in holding that the curtailment of physical liberty mandates the provision of counsel. The Second Circuit summarized, "A right to counsel in civil commitment proceedings may be gleaned from the Supreme Court's recognition that commitment involves a substantial curtailment of liberty and thus requires due process protection., 6 1 Indeed, as recently as 20o6, the Virginia Supreme Court held "that in view of the substantial liberty interest at stake.., the due process protections embodied in the federal and Virginia 
B. Counsel in Civil-Commitment Appeals: Cutting Anchor with the Sixth Amendment
Although a right to counsel in civil-commitment proceedings employs the Sixth Amendment as a useful reference point, the argument quickly cuts anchor with that segment of the Bill of Rights and settles in the Fourteenth Amendment. The reason is fairly clear: the text of the Sixth Amendment begins with the qualifier "[i]n all criminal prosecutions," 73 plainly excluding civil commitments from its auspices. Although the Supreme Court, reasoning through analogy, may borrow from the Sixth Amendment to give content to the right to appointed counsel in non-criminal contexts, 7 4 decisions have indicated that the right to counsel in the civil context-typically (but not solely) triggered by official threat to physical liberty" -derives from the Due Process Clause of the Fourteenth Amendment. Similarly, the corollaries to the right to appointed counsel, such as the continued right to counsel on appeal and the right to effective counsel, must be rooted in the Fourteenth Amendment to have any application in the civil-commitment context; otherwise, the civil-criminal distinction that was central to cases such as Hendricks would deny these correlative rights in civil-commitment proceedings. The following analysis proposes that the Sixth Amendment and the civil-criminal distinction play a negligible role in the relevant precedents.
The constitutional right to appellate counsel was an outgrowth of several equal protection and due process decisions. Rather than give content to the meaning of the Sixth Amendment, these decisions sought to ensure that states would provide indigent defendants with the same procedural protections as nonindigents. In Griffin v. Illinois, 7 6 the Court held that a state must provide free trial transcripts to indigent defendants when needed for adequate appellate Immediately following Griffin, the Due Process and Equal Protection Clauses were repeatedly applied to cases where indigent appellants were encumbered by filing fees and transcript costs in the prosecution of their appeals. 8 [I]ts principle is a flat prohibition against pricing indigent defendants out of as effective an appeal as would be available to others able to pay their own way. The invidiousness of the discrimination... is not erased by any differences in the sentences that may be imposed. 8 Here, Justice Brennan's reasoning suggests that even where the Sixth Amendment would not require counsel under the "actual imprisonment" standard, a constitutional right to appellate counsel may exist under due process and equal protection considerations.
7.
Id. at 18. 84 which guaranteed the right of appointed counsel on appeal, emerged as a logical extension of the Griffin line of cases.ss Justice Douglas, speaking for six members of the Court, explained that whether the encumbered procedural protection was a transcript or an attorney, "the evil is the same: discrimination against the indigent. For there can be no equal justice where the kind of an appeal a man enjoys 'depends on the amount of money he has.
In arriving at this holding, the Court again relied upon the Equal Protection and Due Process Clauses of the Fourteenth Amendment. s7 Since that decision was handed down, however, many commentators assert that Douglas's equal protection reasoning has been curtailed and that subsequent cases have eroded that justification by denying the right to counsel on discretionary and post-conviction review. 88 Commentators also attack Douglas's equal protection rationale as a limitless endorsement of wealth equalization.
8 ' Douglas's erosion appears largely exaggerated, however, as does the claim that its application of the Equal Protection Clause is unworkable. The Douglas decision was explicitly agnostic regarding discretionary and postconviction proceedings." It flatly rejected any broad "wealth equalizing" Both Douglas's due process and equal protection rationales play a role in defending a right to counsel in appeals from civil commitment. Equal protection alone, while ensuring that the rights of poor litigants are recognized on appeal, does not require states to establish any direct appeal proceedings in the first place. By implication, the state would be free to deny various procedural protections on appeal, as long as such denials were not discriminatory. In Evitts v. Lucey, 9 4 however, the Court interpreted Douglas to reject this argument; once direct appellate review is established, it must comport with the essential fairness guaranteed by the Due Process Clause of the Fourteenth Amendment. Writing for seven members of the Court, Justice Brennan explained, "[W]hen a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution-and, in particular, in accord with the Due Process Clause." ' The Equal Protection Clause, in turn, mandates that the court offer fair procedure to both indigent and nonindigent appellants alike. 8 Therefore, a reasonable interpretation of Douglas suggests that if the state provides for an appeal as of right from a civil-commitment determination, the Due Process and Equal Protection Clauses would mandate the appointment of appellate counsel for indigents.
372 U.S. 353 (1963).
As Justice Brennan would later affirm in
Important for purposes of defending a right to appellate counsel on appeals from civil commitment is the recognition that the Sixth Amendment played no role in justifying the line of precedent culminating in Douglas, an observation noted by courts and commentators alike. 99 Ultimately, at the appellate level (as was the case at the trial level), the civil-criminal distinction is not a significant factor in determining whether to appoint counsel for litigants facing the deprivation of physical liberty. Recalling Justice Stewart's language in Lassiter, "it is the defendant's interest in personal freedom, and not simply the special Sixth and Fourteenth Amendments right to counsel in criminal cases, which triggers the right to appointed counsel" at trial.' 0° On appeal, the Due Process and Equal Protection Clauses of the Fourteenth Amendment "largely converge to require that a State's procedure 'affor[d] adequate and effective appellate review"' to indigent appellants. 10 ' In the criminal context, such appellate procedure requires appointed counsel, and the Court's precedents have provided scant indication that at the appellate level -in contrast to the trial level-considerations of criminality should suddenly be decisive. It is unsurprising, therefore, that the few courts to recognize and grapple with these doctrinal interrelationships have found a constitutional right to counsel in appeals from civil commitment. 
C. A Right to Effective Advocacy in Civil-Commitment Appeals
In Douglas, a crucial consideration for the Court in requiring appointed appellate counsel was ensuring that the indigent's right to appeal did not amount to a "meaningless ritual."' 3 In keeping with this consideration, the Court fashioned what became known as the "Anders brief' to ensure the effectiveness of appointed counsel on appeal. In Anders v. California, 1°4 the Court held that the "constitutional requirement of substantial equality and fair process" -as identified in Douglas-"can only be attained where counsel acts in the role of an active advocate in behalf of his client, as opposed to that of amicus curiae." ' ' Although appellate counsel is obligated by professional ethics to withdraw from "frivolous" appeals,1" 6 the Anders Court held that a request to withdraw also requires a brief presenting any potential arguments that might support an appeal. 0 7 The appeals court examines the brief and then independently reviews the record below to determine whether counsel's assessment was proper°8 Subsequent Supreme Court cases have provided states with some latitude in implementing this procedure. For example, counsel need not be required to expressly submit that an appeal would be frivolous or request permission to withdraw, but may instead simply provide the court with a summary of the proceedings below and request that the court examine the record for arguable grounds for appeal. Anders, however, which requires appellate courts to examine lower proceedings and police the withdrawal of appointed counsel, remains intact. Accepting the right to appellate counsel in appeals from civil commitment, it seems rather uncontroversial to recognize also a constitutional right to Anders procedures in this context. First, Supreme Court case law interpreting the Fourteenth Amendment's Due Process Clause has consistently recognized a relationship between the deprivation of physical liberty and the right to counsel at the trial level. Supreme Court doctrine has also held both the Due Process and Equal Protection Clauses to require the assistance of counsel to extend to first appeals of right. Finally, Anders establishes a prophylactic rule to ensure the effectiveness of appellate counsel, and there seems scant reason why this last logical step would apply to criminal appeals without also applying to appeals from civil commitment. Assuming that counsel is required in both contexts, it would be a strange argument to assert that the Constitution envisions two types of appellate counsel: "Sixth Amendment Counsel," held to Anders's effectiveness standards on appeal, and "Due Process Counsel," permitted to shirk their duty as "active advocate [s] counsel. Nevertheless, a careful reading of Finley and subsequent decisions suggests that Anders should apply whenever counsel is constitutionally required, and in both criminal and civil-commitment appeals, the constitutional basis for counsel lies in the Fourteenth Amendment, not the Sixth Amendment.
In broad terms, Chief Justice Rehnquist announced in Finley that Anders did not apply to collateral postconviction proceedings.' 3 The principle underlying this holding was that Anders was triggered "when, and only when, a litigant has a previously established constitutional right to counsel."" 1 4 Since there is no constitutional right to counsel in collateral postconviction proceedings, "' goes the argument, Anders does not apply., 6 Thus far, Finley's holding does not clearly preclude a right to Anders procedures in appeals from civil commitment, since-as the previous Sections discussed-the right to counsel in such appeals can be derived from the Constitution itself. Finley, however, proceeds to add a curious gloss to the Court's holding in Douglas. Speaking for six members of the Court, the Chief Justice summarizes Douglas to hold that the constitutional right to appellate counsel derives from "the source of that right to a lawyer's assistance, combined with the nature of the proceedings."" ' 7 The Chief Justice explains, [Postconviction relief] is not part of the criminal proceeding itself, and it is in fact considered to be civil in nature. It is a collateral attack that normally occurs only after the defendant has failed to secure relief through direct review of his conviction. States have no obligation to provide this avenue of relief, and when they do, the fundamental fairness mandated by the Due Process Clause does not require that the State supply a lawyer as well." 8 As discussed in Section I.B, the Court has held that although states are not required to establish appeals from criminal convictions, due process requires 113. Id. at 554.
114.
Id. at 555.
See id.
116. Id. at 557 ("Since respondent has no underlying constitutional right to appointed counsel in state postconviction proceedings, she has no constitutional right to insist on the Anders procedures which were designed solely to protect that underlying constitutional right.").
117.
Id. at 556 (emphasis added).
18.
Id. at 557 (citations omitted).
appointed counsel if a state chooses to establish appellate review." 9 Still, as Finley provides, due process does not require appointed counsel if a state provides for collateral postconviction review. Evidently, some aspect of the "nature of the proceedings" permits this distinction. Nonetheless, concluding that the non-criminal or "civil" nature of collateral postconviction review provides this distinction arguably proves too much. Strictly speaking, first appeals of right-which require appointed counsel under Douglas-are also "not part of the criminal proceeding." As Marc Miller and Ronald Wright explain, "The criminal prosecution ends with a conviction and sentence. If the defendant appeals the case, the government is defending the judgment rather than 'prosecuting' the case."' 0 Instead, the right to counsel on direct appeal is distinguished from collateral postconviction proceedings through an approach appropriately grounded in due process concerns. As Justice Ginsburg explained after Therefore, as Chief Justice Rehnquist asserted, the "nature of proceedings" does in fact affect whether the Constitution provides an indigent litigant with appellate counsel. Whether the proceedings are "criminal" need not be determinative; rather, the relevant issues concern whether the proceedings are on the merits and whether the litigant has already had the aid of counsel at the appellate level. Neither issue, however, would reject a constitutional right to appellate counsel in first appeals of right from civil commitment. As distinguished from discretionary or postconviction review, first appeals of right from civil commitment are reviewed on the merits and do not provide the appellant with any previously generated appellate work product.
iig. See Ignoring the New Hampshire Supreme Court's unfortunate prejudgment of the respondent's appeal as "frivolous," the court's analysis of Richard A.'s federal rights remains unnecessarily narrow. 2 9 The court assumes without explanation that the Constitution does not provide for appointed counsel in appeals from civil commitment. In arriving at this conclusion, the court does not examine the "nature of the proceedings," as Halbert recommends, to determine whether procedural rights in postconviction proceedings should be identical to those in civil-commitment appeals. Indeed, as Part I illustrates, Supreme Court precedent does not appear to dictate the same limited procedural rights to litigants in such dissimilar proceedings. Instead, the long line of precedent provides a strong argument for a constitutional right to counsel in appeals from civil commitment. interpretations do not persuasively undermine this constitutional right to civil appellate counsel.
B. In re Leon G.
The Arizona Supreme Court refused to apply Anders to appeals from civil commitment in a similarly swift fashion. In re Leon G. involved a person who had been committed under Arizona's Sexually Violent Persons (SVP) statute. 13°L eon G.'s appointed appellate counsel believed that an appeal would be frivolous and filed an Anders brief with the Arizona Court of Appeals. 3 ' Consistent with Anders, the Court of Appeals independently examined the trial record after reviewing the Anders brief. 32 The court then independently raised the question of whether the SVP statute violated Leon G.'s substantive due process rights, and it answered in the affirmative.'
33 On appeal to the Arizona Supreme Court, a preliminary question was whether Leon G. was entitled to that Anders procedure in the first place. The court answered the question in three sentences:
The right to full review of the record on appeal when appointed counsel files an Anders brief, attached as it is to the Sixth Amendment right to counsel in criminal cases, does not apply in civil proceedings. Commitment proceedings under the SVP statute are civil in nature. Therefore, the Anders procedure does not apply to persons committed under the SVP statute.
34
In support of its premise that Anders is "attached... to the Sixth Amendment," the Arizona Supreme Court cited three state court decisions. One would presume that support for the court's interpretation of Anders would come from the Anders opinion itself. As detailed in Section I.C, however, the Anders opinion does not explicitly adopt a holding based on the Sixth Amendment. Rather, Anders simply ensures the effectiveness of appellate counsel provided by Douglas, and Douglas interpreted the guarantees of the Fourteenth Amendment. Thus, rather than citing Anders, the Arizona Supreme Court was limited to citing state cases that are easily distinguished from the the court's major premise still remains so tenuously supported that its conclusion should be disregarded. Again, a more doctrinally consistent approach would recognize the centrality of physical liberty (rather than criminality) in right-to-counsel jurisprudence, along with Anders's position in a line of case law interpreting the Fourteenth (rather than the Sixth) Amendment.
C. In re Conservatorship of Ben C.
Finally, in the recent California Supreme Court case In re Conservatorship of Ben C.,138 the court employed the Mathews balancing test to determine whether a conservatee was entitled to Anders procedures on appeal. Employing reasoning similar to that in Leon G. and Richard A., the court viewed Anders as a procedural accoutrement subject to the Mathews balancing test rather than a nonseverable aspect of constitutional counsel. While the court's analysis under Mathews was thoughtful and thorough, its propriety is doubtful if appellate counsel is required not merely by statute, but also by the Constitution.
The California Supreme Court began its analysis by citing the holding of Finley, noting that "[i]f a defendant 'has no underlying constitutional right to appointed counsel,' the defendant cannot 'insist on the Anders procedures." ' 3 9 As in Leon G., the Ben C. court proceeded to assume that there was no constitutional right to counsel in appeals from civil commitment. 14° In support of this assumption, the court cited two state cases: a parental rights termination case and a civil commitment case. 14 '
The citation of a parental rights termination case seems highly suspect; as Justice Stewart's "Lassiter-preamble" asserted long ago, the deprivation of physical liberty is the paradigmatic prerequisite for the assistance of counsel, while the liberty involved in a parental rights termination is a much closer question. The Lassiter Court provided, "[W]e thus draw.., the presumption that an indigent litigant has a right to appointed counsel only when, if he loses, he may be deprived of his physical liberty. It is against this presumption that all the other elements in the due process decision must be measured." 4 ' Thus, the Ben C. court's citation to a parental rights termination can be viewed as an inapposite comparison that only superficially addressed the question of whether the Constitution requires counsel on appeals from civil commitment.
The civil commitment case cited by the court -In re Conservatorship of Susan T1 4 3 -would seem to be a more promising authority for the proposition that the Constitution does not require appointed counsel for appeals from civil commitment, since the case at least involved the deprivation of physical liberty. Further examination of Susan T., however, reveals that its authority is quite limited. In Susan T., the California Supreme Court decided the narrow issue of whether the exclusionary rule applies to civil-commitment hearings. Relying on U.S. Supreme Court cases involving an unpaid tax assessment and a deportation proceeding, Susan T. concluded that the deterrent effect of the exclusionary rule is dampened in the civil-commitment context because of the beneficent, rather than punitive, aims of the state.'44 In light of this holding, Susan T. hardly supports Ben C.'s conclusion that the right to counsel is not required in appeals from civil commitment. As Douglas provides, the right to appellate counsel is rooted in the Fourteenth Amendment; if Susan T. involved the Sixth Amendment, then perhaps it would provide some insight, given that the Sixth Amendment at least involves 140. The court explained that "(t] he conservatee is not a criminal defendant and the proceedings are civil in nature." Id. Therefore, Ben C. has no constitutional right to appellate counsel, and hence Anders procedures "are not required in appeals from [ 146 In contrast, the Court has asserted that "it is the defendant's interest in personal freedom... which triggers the right to appointed counsel."' 4 7 With respect to the central issue of Ben C., therefore, Susan T. seems to simply stand for the proposition that criminal and civil cases are different;148 Susan T. sheds little light on whether this difference justifies denying the right to appellate counsel.
When juxtaposed with the previous Sections, cases such as Leon G., Richard A., and Ben C. present a dissatisfying approach to determining whether Anders procedures are required for appeals from civil commitment. While Anders was indeed a criminal case, a close examination of its holding and the precedent from which it derives reveals that this characteristic is fairly inconsequential. As courts determine Anders's applicability to appeals from civil commitment, they must engage in a more searching analysis of the principles underlying its holding. In so doing, they will realize that decades of layered precedent do not neatly categorize Anders's procedural protections under crisp labels of "criminal" and "civil," "Sixth Amendment" or "Fourteenth Amendment." This need for a searching analysis relates more broadly to the way in which adjudication achieves legitimacy in a constitutional democracy-namely, by grappling with the reasons, sources, and authorities that direct outcomes in a manner that is objectively rational. Insofar as constitutional adjudication, conceived in this way, is an expression of the "public morality," ' 4 9 a deliberative and accessible approach would seem particularly warranted when 145 the rights of society's most vulnerable constituents -such as the mentally illare determined.
III. POLICY JUSTIFICATIONS FOR ANDERS PROCEDURES IN CIVIL-COMMITMENT APPEALS
In broad terms, the constitutional rationale underlying the Anders procedure is meant to ensure the effectiveness of appointed appellate counsel. Viewed in isolation, the goal of providing civil-commitment respondents with effective appellate counsel is laudable and alone may validate a right to Anders in civil-commitment appeals. This justification, however, fails to appreciate the potential value of Anders in light of the unique issues impeding respondents from benefiting from an effective and therapeutic attorney-client relationship. First, the institutional barriers faced by civil-commitment attorneys are so peculiar and pervasive that the judicial oversight imposed by Anders may be especially warranted in civil-commitment appeals. Second, and critically, Anders may help to break down the unique role-dilemma manifested by civilcommitment attorneys. The "rolelessness" of appointed counsel often results in respondents perceiving the proceedings as "empty rituals" or "rubber stamps," ultimately exacerbating respondents' feelings of persecution and helplessness.
A. Institutional Barriers in Civil-Commitment Proceedings
Institutional barriers consist of fairly concrete administrative structures and work-related realities that often render civil-commitment attorneys ineffective. While the civil-commitment context presents institutional barriers that are fairly unique, institutional barriers, broadly defined, are also recognizable in the criminal context, such as the power imbalances between the state and the indigent defendant and the limited resources and crushing caseloads of public defenders. Though institutional barriers are fairly identifiable and often lend themselves to legislative retooling, the great costs and narrowly directed benefits of legislative action in civil commitment suggest that a judicial remedy -Anders -may be a more immediate and flexible means of ensuring effective representation.
Of the many challenges to the civil-commitment attorney, one of the greatest is the high level of expertise required to serve one's client effectively. Generally speaking, however, most attorneys are unfamiliar with the civilcommitment process"'° and possess "scant knowledge about psychiatric io. See Andalman & Chambers, supra note 15, at 50.
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decision-making, diagnoses, and evaluation tools."' 51 As a result, even traditionally skilled attorneys will find themselves unable to adequately serve their clients in the civil-commitment context since "[u]nderstanding psychiatric reasoning and jargon -and knowing how to cross-examine expert psychiatric witnesses -requires considerable experience and skill."' 2 Attorneys functioning in the civil-commitment context must recognize and criticize the elusiveness of the legal standards under which the forum operates. For example, statutes often define "mental illness" in a circular fashion, s3 leading courts to blindly defer to the expert testimony of mental health professionals who employ clinical, rather than legal, criteria.' 4 Also, predicting dangerousness -let alone defining the concept and establishing its relationship to mental illness -is notoriously discredited and open to vigorous attack by a forceful advocate."' Similarly, the notion of incompetency has also been attacked by experts as "too broadly defined."" s6
For these reasons, scholars are "virtually unanimous" in advocating that civil-commitment attorneys be provided through "organized regular mechanisms" of properly trained specialists. 7 While some jurisdictions provide for these specialized cadres of mental-health lawyers, ' the vast majority of civil-commitment attorneys are appointed on an individual basis Without a centralized, state-sponsored system of supplying mental-health lawyers for civil-commitment proceedings, the individual attorney appointed to represent respondents requires significant time and resources to achieve the requisite level of expertise. 6 , Consistently, however, the necessary resources and time are simply unavailable. Courts frequently appoint counsel on one of several "occasional" bases for nominal fees.1 6 4 Due to a lack of financial resources, appointed civil-commitment attorneys are typically unmotivated or unable to expend the effort necessary to properly represent their clients. 2007) (George, C.J., dissenting) (noting that the "scarcity" of civil-commitment cases "prevents counsel from specializing in this area of law"). Barring resource constraints, the institutional aspects of psychiatric hospitals may prevent appointed counsel from expending the time necessary to prepare for the proceedings. Hospital administrators typically "control virtually all aspects of the system," including "access, time, conditions of confinement, [and] communications. " , 66 Thus, counsel often arrives at the commitment hearing without a "full and complete understanding of the client's views toward civil commitment and toward the psychiatric hospital. " 1 6 7 Moreover, many attorneys are appointed for a single day to represent several clients facing civil commitment,1 6 8 which affords the attorneys no time to find and interview expert witnesses1 69 and eviscerates their ability to investigate potential alternatives to civil commitment. 70 As a result, individuals are often placed in antitherapeutic institutions. As one attorney in West Virginia observed, "Sharpe Hospital has no capacity to treat individuals with alcoholism or mental retardation. Yet we find that such individuals are routinely sent to these facilities which severely limit their liberties and afford absolutely no opportunity for a therapeutic environment.
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Given the extensive difficulties faced by civil-commitment attorneys, the potential for erroneous commitments is formidable. Upon reviewing empirical studies of reformed commitment statutes, commentators have found that "as many as half the persons committed in a jurisdiction do not meet the jurisdiction's statutory criteria for commitment. 1 By providing an added layer of independent review, Anders would potentially serve as an added check against the manifestation of civil commitment's institutional barriers. While many jurisdictions have legislatively addressed these barriers with some success, 7 4 the substantial liberties at stake and the relatively minor cost of employing Anders procedures in appeals from civil commitment suggest that adopting the added procedural protection would be a prudent development. Indeed, through surveys of practicing attorneys, commentators have concluded that "preparing an Anders brief can actually take less or roughly the same amount of time and work as an appeal briefed on the merits.""'7s Judges have similarly remarked that civilcommitment appeals "require minimal time to review, because they arise from proceedings that are neither lengthy nor complex.' ' , 6 As one California judge colorfully asserted, "We did not find it too burdensome under these circumstances to expend two or three hours to review this sparse record for arguable issues. Such cases, after all, terrorize us with the prospect of extra work about as often as newly discovered asteroids threaten to collide with Earth."' . Chief Justice George also asserted, "Not only are the records short, but the legal issues presented -whether proper procedures were followed and whether sufficient evidence supports the findings-are relatively simple." Id. at 750 (footnote omitted). process results in an opinion that is filed and final much sooner than one in an appeal that proceeds in the more conventional manner.").
B. The Problem of "Rolelessness"
While the institutional barriers faced by civil-commitment counsel are pervasive and troubling, they are not the sole concern regarding the attorneyclient relationship in the civil-commitment context. Indeed, some have recognized that "simply offering the incentive of decent fees will not overcome most attorneys' inclination to defer to the judgment of examining psychiatrists. ',,, 8 This inclination to remain passive relates to a larger problem of "rolelessness." Rolelessness entails the cognitive dissonance manifested by civil-commitment attorneys who find themselves in a foreign environment where traditional adversarial tactics seem inappropriate. By performing passively, these attorneys unknowingly foster a form of pretextual decisionmaking that intensifies respondents' feelings of persecution and helplessness.
17 9 Not only can Anders counteract institutional barriers through added appellate scrutiny, but it may also enhance the therapeutic qualities of the attorney-client relationship in the civil-commitment context.
Sources and Symptoms ofRolelessness
The rolelessness manifested by civil-commitment attorneys derives from several sources. First, upon entering the civil-commitment context, the appointed attorney has limited guidance and few professional cues outside of the civil-commitment proceedings themselves. Since the provision of counsel in civil commitment is a relatively recent phenomenon, and since the performance of these attorneys is relatively infrequent and unreported, civilcommitment counsel have little tradition and few examples upon which to rely." 8 In a similar vein, state-commitment statutes provide little guidance regarding the proper role of civil-commitment counsel. While an isolated number of statutes explicitly call upon counsel to assume an adversarial posture,18 the vast majority of statutes are silent on the issue,' and most 178. Andalman & Chambers, supra note i5, at 74. 182. Cohen, supra note 16o, at 424; Hiday, supra note 13, at 1032; Note, supra note 70, at 1543.
reported cases are similarly unhelpful. 8 ' Although the American Bar Association's Model Rules of Professional Conduct admonish that an attorney representing a client with diminished capacity must, as far as "reasonably possible, maintain a normal client-lawyer relationship,"' 8 4 many lawyers may unconsciously substitute their own perception of the client's best interests rather than zealously advocate for the client's expressed wishes. As commentary to the Rules relates, "The lawyer's position in such cases is an unavoidably difficult one. '' 1s Ultimately, this ambiguity can lead to a breakdown of the civil-commitment attorney's concept of "professional conscience."86
Since appointed counsel have few external guideposts, they are vulnerable to the anti-advocacy pressures of the civil-commitment setting. These pressures often stem from the attorney's interaction with the client and other actors in the proceedings. For example, the attorney's clients may be "passive, frightened, heavily medicated, unable to articulate their wishes forcefully," and their appearance or manner of speech may coincide with stereotyped conceptions of mental illness.' 8 7 Consequently, "the lawyer may feel somewhat foolish or awkward representing his client's views to the court" resulting in the "diminish[ed] ... scope and quality of the attorney's advocacy. '" 88 Other actors in the proceedings, such as judges, clinicians, and hospital representatives, may also exert pressures contrary to the traditional norms of zealous advocacy. Judges frequently discourage attorneys from actively participating in the hearing and sometimes usurp the role of questioning witnesses. ' 89 For many attorneys, "the ardor of advocacy.., is shaped in part 183. See Perlin & Sadoff, supra note 16, at 177-78 ("Even those cases which have sketched out the appropriate role of counsel have employed hortatory language, with little consideration of the specific ethical dilemmas which frequently surface." (footnote omitted)).
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. In contrast to "personal conscience," which reflects "individual, subjective ethical perspectives," Fred Zacharias and Bruce Green describe "professional conscience" as a "unique professional morality . . . stem[ming] from the lawyer's distinctive role" and learned from "socialization, professional lore, [and] independent reflection on the expectations of the lawyer's professional 'office."' Fred C. by [their] perception of the degree of ardor the judge will tolerate." 9°M oreover, civil-commitment attorneys-already insecure in their level of psychiatric knowledge and judgment 19 '-encounter intense animosity from clinicians and other medical experts testifying in support of commitment. 92 As a result, attorneys feel compelled to defer to the conclusions of clinicians rather than probing the findings and exposing any behavioral or cognitive biases therein.' 93 These anti-advocacy pressures exacerbate the attorney's sense of rolelessness, increasing the tension between advocacy-instincts and the compulsion to remain passive. To alleviate this cognitive dissonance, attorneys will often fashion "role-shifts" and "work-arounds," occasionally remaining passive and justifying their decisions with notions of paternalism and their clients' "best interests." As one civil-commitment attorney said, "I played God. I never met [the named class action plaintiff] or his aunt. And I never needed to do so. I knew what needed to be done.
1 94 Whether it is appropriate for lawyers to adopt this posture has been hotly debated. Some argue that lawyers must be zealous advocates in the civil-commitment context, '9 and those commentators repeat familiar tropes of legal partisanship, such as principles of the traditional legal manner."); see also APPELBAUM, supra note 2, at 42 ("Confronted with psychotic persons who might well benefit from treatment... mental health professionals and judges alike were reluctant to comply with the law and release them."). 19o. Andalman & Chambers, supra note 15, at 74.
191.
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192. See Cohen, supra note 16o, at 435 ("Psychiatrists tend to equate legal process with the horrors of war and react to a call for a meaningful hearing as though it were a call to arms."); Perlin, supra note 11, at 52. (1999) (describing the "paternalistic" or "best interests" approach as "pretextual[]" and reinforced by "a basic dishonesty in the civil commitment process"). 
Anders as Therapeutic Jurisprudence
While commentators disagree as to the proper role of civil-commitment attorneys, none denies that as a formal, legal matter, the traditional adversarial model is generally intended for civil-commitment proceedings. 2 ' Hence, implicit in the call for role-shifts and work-arounds is a concerning subversive element-an endorsement to bend the law to privilege therapeutic ends above their means. This view, however, fails to recognize that such an approach fosters an attorney-client relationship that itself may be antitherapeutic toward respondents. Specifically, the school of mental-health law known as "therapeutic jurisprudence" ' acknowledges that respondents' negative perceptions of civil-commitment procedure can potentially hinder their 202. The school of "therapeutic jurisprudence," or the study of law's healing potential, provides that the civil commitment hearing must be conducted in a way that "increase[s] patients' perceptions of fairness, participation, and dignity" in order to improve "the likelihood that they will accept the outcome of the hearing ... and will participate in the treatment process in ways that will bring about better treatment results." WINICK, supra note 3, at 161. For additional background on the school of therapeutic jurisprudence, see also Therefore, while it is a valid and pressing question whether the adversarial model is appropriate for civil commitment, the proper answer should not be implemented through the informal winks and nods of legal actors. By condoning the implicit use of role-shifts and work-arounds, current civilcommitment practice invites attorneys to ignore rules, procedures, and standards in an effort not to "rock the boat," resulting in the "rubber-stamp" nature of the proceedings."' In contrast, by encouraging civil-commitment attorneys to adhere to formal legal requirements and, as professional ethics suggest, foster a "normal client-lawyer relationship," Anders would recognize respondents' dignity and further the tenets of therapeutic jurisprudence.
Current practice permits the civil-commitment attorney to perform passively at trial, rationalize his or her actions through notions of paternalism, and then neglect to file an appeal. The imposition of Anders, however, would force the attorney to confront the incongruence between civil-commitment laws as practiced and as written. The Anders procedure would complicate certain work-arounds, such as ignoring evidentiary burdens or turning a blind eye to various procedural violations, since the attorney could no longer avoid 204. WINICK, supra note 3, at 146 (footnotes omitted).
205. Cohen, supra note 16o, at 448; see also 1 PERLIN, supra note 15, § 2A-2.1c cmt., at 61 (noting that "approval of 'informal' mechanisms that treat institutionalization decisions as medical, not legal" contributes to "[tihe ambivalence that is the hallmark of contemporary civil commitment law").
filing an appeal without submitting that the hearings provided no meritorious grounds for appeal. Any submission that an appeal was meritless would be scrutinized by the independent review of a court of appeals; if an attorney claimed an appeal was frivolous while the record revealed plainly meritorious issues, that attorney would risk both reputational and disciplinary repercussions.2" 6 Unlike judges at the hearing level, appellate judges would be detached from proceedings often characterized by "mutual expectations of perfunctory performance," where judges, like attorneys and psychiatrists, "seem content to go through the empty ritual of the hearing and resist any temptation to indulge in self-evaluation." 2 " 7 Appellate judges also would not be influenced by patients who may be "unable to control [their] behavior in the courtroom or who ha[ve] delusions of persecution. '' 2°8 Instead, appellate judges would be able to focus on the factual record and the requirements of the commitment statute, pushing back against the "usual trend for judges to agree with clinicians' recommendations. Since the potential for appeal looms as a possibility after most civilcommitment hearings, requiring the Anders procedure would likely influence the conduct of civil-commitment counsel at the hearing stage; 21 civilcommitment attorneys would recognize from the appellate procedure that roleshifts and work-arounds are formally illegitimate at hearings and may be scrutinized by courts in the future. In turn, by encouraging civil-commitment attorneys to act as advocates rather than guardians ad litem, the Anders procedure would enhance the therapeutic qualities of the civil-commitment process.
On an intrapersonal level, the Anders process would also compel the "best interest" attorney to confront the reality that in light of current civilcommitment standards, he or she failed to carry out his or her function. As a signaling device, the Anders procedure would inject a form of "Socratic skepticism" into the civil-commitment process, compelling the attorney to engage in a conscientious ethical deliberation. 1 This intrapersonal effect of the Anders brief stems in large part from its writtenness. The exercise of writing has special human significance, often honing issues that at first seem ambulatory or lending formal or weighty import to an assertion. Lon Fuller recognized this special quality long ago in his discussion of the statute of frauds in contract law. Fuller argued that the process of writing an agreement serves "cautionary" and "channeling" functions-a "check against inconsiderate action" and an exercise in "reduc[ing] the fleeting entities of wordless thought to the patterns of conventional speech." 21 In the same vein, courts have long recognized this special aspect of the Anders brief; as the U.S. Supreme Court has noted, "simply putting pen to paper can often shed new light on what may at first appear to be an open-and-shut issue," '13 and similarly, "counsel may discover previously unrecognized aspects of the law in the process of preparing a written explanation for his or her conclusion." 1 4 Ultimately, the writtenness of the Anders brief furthers a self-interrogative process that complicates the civilcommitment attorney's practice of role-shifts and work-arounds. Under the Anders procedure, the attorney must document his or her circumvention of formal rules and can no longer simply rationalize these actions in light of subjective value judgments or paternalistic ideals.
In sum, Anders would operate on reputational, disciplinary, and intrapersonal dimensions to influence the behavior of civil-commitment attorneys. As a result, civil-commitment respondents would be more likely to experience civil-commitment hearings as legitimate undertakings in which attorneys represent their clients' views of themselves rather than the attorneys' views of their clients. While the hearing's conclusion may be identical, the experience of having one's views acknowledged and advanced will likely enhance the healing potential of the civil-commitment process. of writing out the reasons that support an initial opinion on a question of law.. . leads to a conclusion that was not previously apparent.").
C. The Persistence of Pretext: Circumventing the Anders Requirement
Since the Supreme Court decided the case in 1967, Anders has not been without its critics. Many reiterate Justice Stewart's dissent, in which he described the Anders brief as a "quixotic requirement." 215 As one commentator explains, "Although the Anders brief is supposedly supportive of the defendant's interest in appeal, when the attorney requests withdrawal he is implicitly telling the court that the issues raised in the brief to support the client's position are untenable. ' 
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In Smith v. Robbins, the Supreme Court responded to this tension when it held that states do not have to require attorneys to expressly label their client's claims as "frivolous" or request permission to withdraw. 17 Moreover, while the "implicit" message conveyed by the Anders brief does seem inconsistent with traditional notions of zealous representation, it remains to be seen how this ironic quality of the Anders brief hurts the client in a practical sense,21 8 particularly where the alternative is to have the attorney simply abandon the client's appeal as frivolous. Perhaps one can imagine a court receiving an Anders brief and thus immediately prejudging the appeal as frivolous, yet no evidence has suggested this to be the case. Indeed, although Justice Stewart could not "believe that lawyers appointed to represent indigents [were] ... likely to be lacking in diligence, competence, or professional honesty," 2 9 at least one commentator has found that courts receiving Anders briefs typically scrutinize the lawyer's implicit finding of frivolousness rather than accept it at face value. 2 Indeed, the criticisms leveled at Anders's "schizophrenic" or "quixotic" quality mainly concern professional ethics requirements, since filing an Anders brief may arguably run contrary to the norm of zealous advocacy. attention to the construction of Anders briefs. 22 ' Ultimately, while commentators continue to criticize the Anders brief insofar as it seems an awkward solution for the attorneys saddled with frivolous appeals, 22 these criticisms implicitly assume that the Anders procedure succeeds in providing added protection for indigent appellants." 3 Nevertheless, while it appears that the Anders framework generally fulfills its role as an added procedural safeguard for the client, this apparent achievement may actually spawn troubling incentives. For example, in order to circumvent the Anders procedure, an attorney who wishes to essentially abandon his or her client may simply file a poorly argued pretextual merit brief. 4 As the U.S. Supreme Court acknowledged in Jones v. Barnes, as long as appellate counsel raises one nonfrivolous issue in the appellate brief, a court has no duty to independently examine the record for arguable issues. 22 This possibility is particularly worrisome in the civil-commitment context; if a civilcommitment attorney feels his or her client should be committed even though the state violated procedural requirements or failed to carry its burden, the attorney may simply submit a poorly argued brief in furtherance of the client's "best interests."
When attorneys circumvent Anders through pretextual merit briefs, they offend the dignitary values central to therapeutic jurisprudence. Nonetheless, several considerations suggest that this possibility should not preclude the potential benefits of requiring Anders in civil-commitment appeals. For example, one may anticipate that institutional barriers may cause civilcommitment attorneys to evade Anders; recognizing the added time and expense to compile a scrupulous Anders brief, the overburdened and underserved civil-commitment attorney may opt to file a poorly argued appellate brief. This scenario, however, is essentially no different than what would occur without the Anders requirement: without the Anders requirement, the attorney simply abandons the respondent without filing an appeal, while with the Anders requirement, the attorney leaves a "Dear John" letter of sortsa pretextual appellate brief. While abandonment is possible with or without Anders, imposing the Anders requirement would carry the potential benefit of making this course of action less likely. Indeed, an overworked attorney may be easily tempted to deem an appeal frivolous when he or she is not required to substantiate that determination. However, such an attorney-despite crushing caseloads and few resources -cannot similarly be expected to affirmatively file negligent, misleading, or dishonest papers with a tribunal.22 6 In the former situation, a civil-commitment attorney can more easily assuage any ethical qualms: the attorney reasons that the appeal will probably fail, the respondent probably needs treatment, and limited time and resources would be better spent on closer cases. 22 7 In contrast, affirmatively violating professional standards while under the oversight of an appellate court carries greater ethical opprobrium and professional risk.
The potential for circumventing Anders also arises in light of the rolelessness of civil-commitment attorneys. Rather than submit an Anders brief and subject the record to independent review by an appellate court, a civilcommitment attorney who believes that commitment is in the respondent's "best interests" may file a pretextual appellate brief to ensure this outcome. This tactic would not only vitiate Anders's aim to provide added procedural protection to respondents, but also contribute to their perception of civilcommitment proceedings as preordained, "empty rituals." Again, however, this possibility appears unlikely and should not detract from the potential benefits that Anders could provide. The roleless civil-commitment counsel typically avails paternalism and a "best-interests" posture as a justification for succumbing to the anti-advocacy pressures of the civil-commitment context.
Hence, the problem of rolelessness does not describe attorneys who have an aggressive paternalistic agenda, but rather captures a reactive, second-order phenomenon in which these attorneys rationalize their passive representation of respondents." 8 The attorney who assumes the role of guardian ad litem and, 
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For the view that attorneys should be permitted to deem appeals "frivolous" without court oversight in order to focus energy on more meritorious appeals, see, for example, James J. consistent with his or her personal value judgments, seeks to have his or her client committed, could likely achieve this end whether or not the Anders procedure were enforced. In the more typical scenario, however, Anders would counteract the anti-advocacy pressures faced by the truly "roleless" attorney. Such attorneys would be loath to surrender to these pressures even when the "best-interests" rationale provides a noble excuse, as appellate-court scrutiny makes role-shifts and work-arounds professionally risky and highlights their formal impermissibility. In sum, Anders would function as a salve to rolelessness and its correlative pathologies, not as a prophylactic against aggressive violations of positive law and professional ethics.
D. Anders and Excessive Adversarialism
The infrequent filing of Anders briefs in the civil-commitment context would not necessarily indicate that attorneys are dishonestly circumventing the requirement. Indeed, infrequent filings may equally suggest the procedure's effectiveness. When faced with the stark choice either to proceed with an appeal or to claim that no basis for appeal exists, the attorney may finally be forced to acknowledge and adopt the formal legal standards that govern the civil-commitment process, which results in more appeals. Through extrapolation, attorneys may feel compelled to eschew a paternalistic approach altogether at the hearing stage, as the Anders procedure signals to them over time that the "best-interests" model is formally unacceptable.
If this extrapolation is accurate, a marked swell of advocacy (and a correlative decline in paternalism) may result in very few certificates of commitment, as civil-commitment attorneys scrutinize the archaic legal standards and procedural violations that feature prominently in the civilcommitment hearing. 22 9 This apparent victory for civil liberties, however, may be far from celebratory, as many respondents, failing to receive treatment in a psychiatric hospital, would be forced to return to the often ill-equipped and unwelcoming community. 23° Even the school of therapeutic jurisprudence, 230. See, e.g., APPELBAUM, supra note 2, at 50-52; WINICK, supra note 3, at 5 ("Without needed services in the community, many former patients committed minor offenses -trespassing upon private property, wandering in traffic, acting in a threatening manner, or urinating in public -that resulted in their arrest and imprisonment in jails that were ill-equipped to meet their medical needs and that produced stress that brought about further decompensation.").
while emphasizing the importance of honestly adhering to due process principles and the participatory rights of respondents, acknowledges "the potentially antitherapeutic consequences of legal protections." ' 31 Thus, while one hopes Anders would function solely to prevent erroneous commitments and protect the dignitary interests of respondents, one could reject Anders on the grounds that the consequences of a rigid adversarial system may far outweigh these benefits.
Although this consequentialist critique is cogent, it does not invariably lead to the conclusion that Anders should not be applied to civil-commitment appeals; indeed, it may even suggest the opposite response. Because attorneys and other actors in the civil-commitment context may chafe under a system requiring greater fidelity to formal procedural rules, these actors may accordingly feel obliged to revise the procedures under which they operate. Previously, if these actors found aspects of the adversarial model of civilcommitment law unworkable, then they had sufficient. autonomy and flexibility to bypass its strictures.
3 ' By introducing Anders, however, persons representing legal, medical, and community interests may feel constrained to engage the legislative process and revise the prevailing strictures of civil commitment in a way that is transparent and respectful to the dignity of civilcommitment respondents. In several states, patient advocates, psychiatrists, and legislatures have already begun to pursue a "middle ground" between an adversarial model and one that focuses on meeting the treatment needs of the severely mentally ill. 33 When faced with the Anders procedure in civilcommitment appeals, like-minded attorneys may also be prompted to offer their perspective in formulating a rights-and dignity-respecting model of civil commitment, as they were similarly impelled to formulate "Anders alternatives" in the past. 34 Indeed, as Fred Cohen observed, "[T]he legal process and the legal profession have the responsibility for protecting individual liberties and, at the same time, contributing to the evolutionary process that one hopes will culminate with mental illness being treated as any other illness. Both doctrinal and policy-oriented arguments justify implementing the Anders procedure in appeals from civil-commitment. As a matter of constitutional law, the Supreme Court has long indicated that the right to trial counsel need not be circumscribed by the Sixth Amendment's reference to "criminal prosecutions"; rather, the right to trial counsel appears to bear a consistent relationship with the curtailment of physical liberty, a characteristic that is plainly apparent in the civil-commitment hearing. This relationship between physical liberty and the right to trial counsel is exemplified by decisions denying counsel to defendants facing misdemeanor charges without the threat of imprisonment yet providing counsel for civil juvenile proceedings in which children could be involuntarily placed in an institution. Moreover, notions of criminality are not availed when determining whether this right to counsel continues to the appellate stage; instead, courts and commentators consistently recognize due process and equal protection concerns as the prominent sources of the right to appellate counsel. Finally, the procedure prescribed by the Supreme Court in Anders simply ensures the effective performance of constitutionally guaranteed appellate counsel, and it is difficult to articulate a principled rationale for limiting its applicability to criminal cases. Such a limitation, moreover, would oddly suggest that civil appellate counsel is held to a lower standard of constitutional effectiveness than criminal appellate counsel. Ultimately, from a doctrinal perspective, Anders should be viewed as a constitutional guarantee in both criminal and civil-commitment appeals.
Considerations of policy also urge in favor of importing the Anders procedure into the civil-commitment context. First, the policy considerations motivating the Anders decision seem particularly apt in the civil-commitment context, where the daunting institutional barriers faced by civil-commitment attorneys should command additional procedural safeguards to ensure the effectiveness of appellate counsel. In light of the minor costs associated with the Anders procedure, precluding the process in the civil-commitment context while requiring it in minor criminal cases seems not only imprudent, but also disrespectful toward the dignity of respondents facing civil-commitment.
A deeper examination of the function of civil-commitment counsel reveals that the Anders procedure could also address the problem of rolelessness. By affording an additional layer of independent review, the Anders procedure may inhibit civil-commitment counsel from adopting passive roles of representation when they feel that commitment is in their clients' "best interests." While this paternalistic practice may be intended to achieve just and therapeutic outcomes, its subversive nature contributes to the appearance of civilcommitment hearings as contrived "empty rituals." By discouraging these tendencies, Anders would further the notions of therapeutic jurisprudence by enhancing respondents' self-worth and preventing feelings of persecution and indignity. In turn, respondents who participate in dignity-respecting civilcommitment hearings may ultimately be more receptive to mental-health treatment or therapies. Alternatively, if civil-commitment attorneys chafe under this procedurally imposed imperative to adhere to formal obligations, the legal community and the broader public may be spurred to reevaluate the strictures governing the treatment of the mentally ill. Yet rather than pursue these changes through ad hoc role-shifts and knowing winks and nods, the relevant actors would be obliged to modify the civil-commitment framework in a public and transparent setting. Ultimately, in either scenario, extending Anders to the civil-commitment context may bring the protective and healing potential of the law to those who need it most.
